ADDITIONAL CASE 


O F 


GEORGE SUTHERLAND of Forks, E: 
(Claiming the Title and Dignity of) 


EARL f SUTHERLAN D. 


HIS Claimant's original Caſe was ſtated on general Principles; he had no Acceſs to the Family 
Archives, nor knew the Authorities on which his Opponents might rely; it was therefore impoſſible 
for him to be particular. But a Delay of the Hearing having been occaſioned laſt Seſſion, by admitting 
Lady Elizabeth Wemyſs, and the: Earls of Crawford and Errol, as Parties in this Claim, and as Ad- 
onal Caſes are to be exhibited for the other Claimants, this appears to be neceſſary on his Part, for correcting 


pme Miſtakts which the other Claimants have fallen into, and tor ſtating and repreſenting ſeveral very material 
Facts in their true Light. 


In the Action for Precedency in 1706, the Claimant Elizabelh's Anceſtor, who then took the Title of Earl of 
but berland, in the ſtrongeſt Terms diſavowed a new Creation of any Dignity in his Family; but maintained, that 
they were entitled to the original Dignity under Z4zabeth, the Wife of Adam Gordon, who took the Eſtate of 
* Sutb##1dnd in 1514. On Behalf of Elizabeth, the preſent Claimant, the ſame Ground is maintained of ub new Cre- 
ation, But the Claimant Sir Robert, though in one Part of his Argument founding on this Precedency Action, 
and though claiming under the. Perſon who diſavowed ihe new Creation, maintains that there was a new Crea- 
en, either of Adam Gordon or his Grandſori : He contends it muſt have been a new Creation, meaning, that if 

there was no real Creation, it muſt be preſumed and held a Creation, or tantamount to a Creation, fiione juris, 
a how coutd ſo many Perſons of the Gordon Race have fat in Parliament as Earls of Sutherland, ſince the Time 
of Elizabeth, the Wife of Adam Gordon; and how could they have made ſo many Reſignations, and have ob- 
tained ſo many Charters from the Sovercign of the Earldom, under the Deſcription of Earls of Sutherland. 
And though Sir Robert, by maintaining a new Creation, contradicts his Family, and he and the Claimant Eli- 
zabeth are diametrically oppoſite as to this Point, yet they join and concur in maintaining, that as no Claim of 
this Dignity appears to have been made by the Heir Male, ſince the Time of Elizabeth in 1514, nor any Chal- 
lenge of the Poſſeſſors Right during ſo long a Period, it is impoſſible, that after ſo long an uninterrupted Poſ- 


{i614 on the one Hand, and uniform Acquieſcence on the other, any Evidence can overturn the Legality of 


the Poſſeſſion. The Concluſion from all this is, that Mr. Satherland is abſolutely barred from impeaching the 
Right under which the Honour has been uninterruptedly enjoyed for above 250 Years. | | 


It were to be wiſhed, the Claimants had been more explicit, and had. diſcloſed upon what Law, whether of 
England or Scotland, they found their Propoſition. By the Expreſſions of uninterrupted Poſſeſſion, and long Ac- 
aieſcence, it looks as if they meant to found upon the Preſcription of the Law of Scotland, with the DiſtinEtion 
there uſed, of poſitive and negative, and to introduce the Scotch Statute of Preſcription or Limitations of the Tear 
1617, Cap. 12.- It was, however, prudent in them, to avoid being explicit upon this Head, becauſe the above- 
mentioned Statùte, or any Law of Preſcription or Limitation in Scotland, cannot be applied to the Caſe of a 
Title of Dignity : Apprehenfive of this, the Terms Non-claim, Non- challenge, abſolute Bar, are uſed, in Hopes 
har there may be ſomething in the Law of England to ſupport that abſolute Bar. 


In Favour of a new Creation, Sir Robert Gordon (befides Sittings in Parliament, and the Deſignation of Earl in 
Charters, &c. ) has thought fit, for poſitive Proof, to reſort to a Manuſcript, Hiſtory of the Duke of Gordon's Fa- 
mily, written in Latin by Johannes Ferrerius, a Piedmonteſe, who appears to have lived as a Monk or Eccleſialtic, 
na Monaſtery.in the North of Scotland, called Kinls/s, ſituated near the Seat of the Family of Gordon, and no 
doubt he was obliged to, or had Expectations from, the Earl of Huntly, to whom he dedicated his Book. This 
Hiſtory is ſaid to have been written in 1545. The Paſſage founded on by Sir Robert is, where he is giving an 
Account of Grorge the 2d; Earl of Huntly, and a great Number of Sons of his, and where, in regard to them, 
be ſays, Filios autem maſculos ex Joanna uxore, prater majorem nalu qui patri in comitatu ſucceſſit, ampliſſimis locuple- 
favit facultatibus, nam Adantum ſecundo genitum dominum de Aboyne inſtituit, cui poſtea per nuplias Elizabetham Sutber- 
landie hæredem junxit matrimonio, qua de re comes Sutherlandie deinceps creatur. 


Before impeaching this Authority, the Claimant, Mr. Sutherland, muſt alſo introduce a Manuſcript Hiſtory 
n Latin, of the Earl of Sutherland's Family, from .its firſt Origin; authore Alexandro Roſſeo Aberdonenfi Scoto 3 
Witten in 1627, as appears by the Letter of Dedication prefixed, addreſſed io Sir Robert Gordon, Baroner, 
dlexandri Sutherlandie comitis flio Pony genito et primo Scotiæ baroneto, great Grandfather to Sir Robert, the 
piefent Claimant, who has in His Poſſeſſion the original Manuſcript. This Roſs's Hiſtory, a Copy of which is 
peſcrved in the Advocates Library at Edinburgh, gives a particular Account of Adam Gordon, who married 
Elizabeth, the Heireſs of Sutherland; often calls him Adamus Gordonius Sutherlandiee comes Abonie dominus, and 
Wy Sir Nobert has not quoted him, as well as Ferrerius, he can beſt account. But the Claimant Mr. Sutherland 
Pprehends, that if Ferrerius is to be taken as any Authority relative to a new Creation, Roſſeus ought to be 
Ken with him, ſince they both write and treat of the ſame Perſon. But it happens that Reſſeus contains ſome F acts 
Mich make agaioſt Sir Robert Gordon's Claim, particularly an Account of what this Claimant ſtates of Marjery, 
de Daughter of Alexander, Maſter of Sutherland, the eldeſt Son of Earl Jobn, who was Grandfather of Z!iza- 
ab, having been excluded becauſe a Female, and her Father's younger Brother preferred to her; a Fact, —_ 
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making for the general Claim of the Heir Male, Sit Robert did not like, for which Reaſon he would not quote 
Roſſeus, though he treats profelſedly and at large of the Sutherland Family, and Ferrerius treats of the Gordon's, 
and mentions Adam Gorton only by the bye, as a Son of that Family. 


Ferrerius in one Place, giving an Account of Sir Alexander Gordon, Anceſtor of the firſt Earl of Hun!ly, being 
in 1438 married to an Heireſs of the Name of Fraſer, by whom he got the Lands of Aboyne, and many other 
Lands therein mentioned, ſays, Caſtellum ab Huntly ædificavit, et ad perpetuam ſponſe e Fraſeria demo memoriam, 
ſais Huntilæi comilatus inſgnibus precipua Freſerit demini inſignia in unum fecit coaleſcere. It is remarkable that here 
he mentions the comitatus, or Earldom of Huntly, though at this Time, and for ſeveral Years after, no Earl of 
Huntly was created. This Particular. may ſuffice for a Specimen of | Ferrerius's Accuracy, whoſe Aim ap- 

to have been, to flatter and aggrandize the Gordon Family; and with the ſame View, when treating of 
Adam Gordon, who had married the Heireſs of Sutherland, he writes, Qua de re comes Sutherlandie deinceps cre- 
atur, which put in Engliſh, is, by reaſon whereof (i. e. his Marriage) he is hencefcrth created (or becomes) 
« Earl of Suherland.” CE INE os wo 5 | 


Roſſeus's Hiſtory, in his Account of Adam Gordon, has the following Expreſſions: Adamus Gordonius, Mo- 
nie dominus, Elizabetha Sutherlandiz herede uxore dufia hujus provincie (i. e. Sutherlandiæ) comes evafit, &c. 
Elizabet ha Sutherlandie comitifſa juxta regni eonfuetudinem, heres Sutherlandiæ comilatus proximo anno 1514, declarata 
eſt; propterea ejus poſteri non ſolum Sutherlandie romitatum, ſed omnia quoque jura, privilegia et immunitates quibus olim 
inſigniti erant Sutherlandie comites, jure hereditario conſecuti erant. Adamus comes ex Elizabetha uxore quatuer filios 
ſuſcepit Alexandrum nempe Gordonius Sui berlandiæ (ut vocant) magiſtrum qui patre ad huc ſuperſtite mortuus eſt, Jo- 
hannem, &c. Then after giving an Account of the Deaths ot Elizabeib and Adam, the former in 1 535, and 
the latter in 1537, he meations the Succeſſion of their Grandſon Fobn in theſe Words, Johannes Sutherlandie 
comes et Aboniæ dominus Adamo avo ſucceſſit. 


After John, Laird of Aboyne, the Grandſon of Adam, Roſſeus gives a particular Account of his Succeſſo 
down to the 1627. The firſt he mentions after Jobn, is Alexander, whom he ſtiles thus: Sutherlandie comes, 
Stratbnaverniæ dominus. And of him he ſays, Anno 1583, ab Huntilæio acquifivit jus dominii in Strathnaverniam, 
et jus bereditarium officii vicecomitatus in Sutherlandia et Strathnavernia, —He acquired from the Earl of Hunth, 
in 1583, the Right of Superiority of the Lands of Sirathnaver, and the hereditary Office of Sheriff in Suther- 
land and Strathnaver. © f 


And accordingly Roſſeus, in giving an Account of Alexander's next Succeſſor, whom he ſtiles Jobannes Suther- 
landiæ comes, et Strathnaverniæ dominus, ſays, That, by means of Lord E!phingſtoun, his Father-in-law, the 
ſaid John, on the penult. of April 1601, a rege novam acquiſivit inveſlituram totius comitatus Sutherlandie et 
Stratbnavernie, qua non folum jura regia a David Bruſſio Scotorum rege olim conceſſa Gulielmo, illius nominis tertio 
Sutberlandie comiti, fuerunt confirmata, ſed varia quoque nova privilegia collata. ſunt, ereftio nempe oppidi Broray, 
in liberum burgum, bæreditarius vicecomitatus Sutherlandia et Strathnaverniz, unio Strathnaverniæ el Eddracbilis 
comitatui Sutherlandie, cum pleriſque alits in novis hiſce infeodationis tabulis, &c. 

Laſt of all, Raſſeus gives an Account of another John, Succeſſor to the laſt-named Jobn; and him he alſo 
ſtiles, Sutherlandie comes, et Sirathnavernie dominus. Roſſeus's introducing Alexander, the Great-grandſon of 
Adam Gordon, under the Stile of Sutherlandie comes, Strathnaverniz dominus, and leaving out the Stile of Laird 
of Aboyne, and not uſing it afterwards, can prove or preſume nothing for a new Creation. In Fact, Alexander, 
at the Time he purchaſed the Superiority of Stratbnaver from the Earl of Huntly, as above, conveyed to the 
Earl his Lands of Aboyne ; ſo that being no longer Laird of Aboyne, Roſſeus, inſtead of Aboyne, tiles him domi- 
nus Strathnavernie, which is juſt no more than Laird of Strathnaver. | 


Ferrerius and Roſſeus, whatever Knowledge they may have had in the Latin Tongue, or of other Particulars, 
were plain y bad Lawyers; for they imagined that Adam Gordon became an Earl by the very Act of marrying 
the Heireſs of the Eſtate, whom they would have to be Counteſs of Sutherland in her own Right. In any other 


Senſe, Ferrerius's Expreſſion of qua de re comes deinceps creatur, is nonſenſe, and that Roſſeus meant it in the . 
ſame Senſe, is plain from his Expreſſions, dudta Elizabetha uxore comes evaſit. By his Marriage with EIiza- : 
beth, Adam Gordon became (ſtood forth) Earl of Sutherland. © Elizabetha Sutherlandie comitiſſa, juxta regni con- gf 
ſuetudinem berede Sutherlandie comitatus declarata, propterea, &c.— Elizabeth, Counteſs of Sutherland, being ſerved r 
Heir, according to the Cuſtom of the Kingdom, ber Poſterity became intitled, by hereditary Right, not only to the 0 
Earldom of Sutherland, but all Rights, Privileges, and Immunities, which the Earls of Sutherland were anciently "0 
intitled to. By which Expreſſions he would have it be conſidered, that, by the very Act of Marriage, and by * 
the Lady being ſerved Heir to her Brother, not by a new Creation, Adam Gordon became Earl of Sutherland, 755 
and their [fue became intitled to the Dignity, ben 

As Ferrerius mentions the Creation of the Earl of Huntly, and ſtates the preciſe Time and Circumſtances, ſo 2 
Roſſeus mentions the ſeveral Creations of the Earls of Crawfurd and Errol, Crichton Earl of Caithneſs, and Sin- UG, 
clair Earl of Caithneſs ; and ſtates the Particulars, together with the preciſe Dates. Since they give particular 0 v. 
Accounts of the Creations of Dignit ies in other Families, it is incredible that they, eſpecially Roſſeus, would ** 
have omitted to mention the Particulars of Creation in this Family of Sutherland, which is the avowed Subject "a, 


of his Hiſtory. If there really had been any new Creation of Adam Gordon, or of his Grandſon Jobn, Laird aken 


of Abeyne, it muſt have been very near their own Times, and therefore could not have eſcaped them; and r | 
they take no Notice of any ſuch actual Creation, no ſuch Thing happened. | 7 
Roſſeus (ets down his Cotemporary John Earl of Sutherland, the Grandſon of Earl Adam, (for he tiles all of aber 
them Earls) as Deminus or Laird of Aboyne ; and as he gives no Account of any new Creation, it cannot, with my 
out the utmoſt Violence, be preſumed, that there was ſuch Creation before 1627, when Roſeus finiſhed hi; Suu 
Hiſtory. | "$nati 
An be 

Tbe ſame Obſervation will hold as to the Lands of Dernoct, which having been acquired by the Family © Wlar 
Sutherland from the Biſhop of Caithneſs, and, with other Lands, erected into a Barony, and the Town of Dol © 
nock thereafter made a Royal Borough; from hence, on ſome Occaſions, the Stile and Title of Dominus d "We 


Dornock, or Baron of Dorrock, may have been taken by the Sutherland Gordon Family, and is now claimed 32 
a Title of Dignity by Creation; though it is moſt certain, that every Man who is, by Charter from the Crown 
Owner of Lands, in ſuch Circumſtances is a Baron, or Dominus, by Tenure : But that is no Preſumption for 
Title of Dignity by. Creation. And as the only Notice taken of the pretended Title of Dignity by new Cre 

| | ation 


bn, is in what is called 155 King's Ratification 1617 of a Decree for regulating Precedency, made in 1606, 
d [ſuch Ratifications always paſſed as a Matter of Courſe, without Inquiry or Objection to any Deſcription 


Title taken or given by the Party to himſelf) being ten Years before the 1627, when Roſſeus wrote, this 
Ine of Lord of Dorneck cannot, more than the other ptetended Titles, be let in to preſume a new Creation. 


Neither Roſſeus nor Ferrerius make the leaſt mention of this Title; which they certainly would have done; 
had it been a new Title added to the Family by Creation. Neither was it cuſtomary in thoſe Days to confer a 
Plurality of Titles. The Claimant Sir Robert ſuppoſes, that Adam Gordon was created Earl of Sutherland, and 
Lord Gordon of D:rnock ; but he will find it difficult to produce any fimilar Inſtances of Perſons obtaining 
Grants of higher and lower Titles of Honour, or being created Earls and Barons at the ſame Time in Scotland, 
ſo far back as the 1514. If Adam Gordon was created a Peer by the Name of Lord Gordon of Dornock, or if 
any of his Succeſſots obtained this Peerage of Dorneck, the fair Preſumption will be, that they had no other 

Peerage. The Inſtances adduced in Sir Robert's own Caſe ſhew, that Peerages were ſometimes given to tho!e 
who married the HeirefT.s of great Families, but not under the Titles belonging to ſuch Families. Thus Wal- 
ter Scott, marrying the Counteſs of Buccleugh, was created Earl of Tarras for Life; and Sir James MWemyſi, 
marrying the Counteſs of Memyſs, was created Lord Burntiſland. The Earl of Selkirk indeed marrying the 
Dutcheſs of Hamilton, was created Duke of Hamilton z but this was only for Life. 


i 


And this leads to another Conſideration, which totally diſcredits the Idea of a new Creation in Adam Gordon, 
unleſs it could be ſuppoſed that it was merely a Creation for Life. The ancient Peerage of the Family of Sutber- 
land was not then extinct, nor in any Shape in the Hands of the Crown. It certainly did exiſt, either in Eliza- 
beth, the Wife of Adam Gordon, or in the collateral Male Heirs deſcended of the Sutherland Family, It be- 
longed, of Neceſſity, either to the Heir Male or to the Heir General. And this being the Caſe, how could 
the Title be taken from them without any Act or Deed of theirs, in order to be conferred upon the Poſterity of 
Adam Gordon ?—Suppoſe, for Example, Lady Elizabeth had died without Iſſue Male, but leaving D.ugters 5. 
and that Adam Gorden had left Sons of a ſecond Marriage; theſe Sons, according to Sir Robert Gordon's Hypo- 
theſis, would have been Earls of Sutherland, to the Excluſion both of the Heirs Male of the ancient Earls of 
Sutherland, and of their Heirs Female, the Daughters of Lady Elizabeth : At leaſt he muſt either admit this 
Conſequence, or that two Earls of Sutherland might have exiſted, in virtue of the ſuppoſed Creation ; for, cer- 
tainly, Adam Gordon's obtaining a Peerage, under the Name and Title of Earl of Sutberland, could not ex- 
tinguiſh the Right inherent in the Blood of the ancient Earls, either in their Heiis of Line or Heirs Male, to 
carry their own Title and Dignity handed down to them from their own Anceſtors. 


In this View of the Caſe, it might ſeem not very material for the Claimant Mr. Sutherland to controvert this 
Hypotheſis of the new Creation in Adam Gordon, becauſe ſtill the Right of the old Family remains unexcluded ; 
znd the Claimant Sir Robert's own Arguments in favour of the Male Succeſſion, confirmed by the Deciſion of 
the Court of Seſſion in 1706, mult be available to inſtruft and maintain Mr. Sutherland's Title to this Peerage 
as undoubted Heir Male of the ancient Family, whatever Claim Sir Robert Gordon may have to another Peerage 
of the ſame Name. At the ſame Time, as 4:double Peerage, under the ſame Title, and, in ſome reſpect, in 
the ſame Family, would not be agreeable; and as Mr. Sutherland is adviſed that there is no Pretence whatever 
for this new Creation in Adam Gordon, and conſequently no Foundation for Sir Robert's Claim, he thinks it his 
Duty to ſtate the Arguments which have occurred againſt it. Mor 4 


Adam Gordon's ſitting in Council under the Name of Earl of Sutherland is nothing to the Purpoſ: ; becauſe he 
took the Deſignation of Earl of Sutherland by Courteſy, under the Notion that his Wife was Countels of Sutherland, * 
| and he might be in Council either as a Peer or as a Commoner : And as to the Preſumption for a new Creation 
rom the Sittings of Adam Gordon's Poſterity in Parliament, the Claimant humbly contends, That the mere Sitting, 
by a Perſon who called himſelf a Lord in the Scotch Parliament, which had not a Houſe of Peers, and a Houſe 
of Commons, diſtin& and ſeparate, (for both Peers and Commons ſat together in one Room) and at a Time 
when every Baron or Freeholder who had above one hundred Scotch Merks of Extent was obliged, by Act 58 of 
the Parliament 1503, to attend in Parliament, can have no great Weight in a Queſtion, whether ſuch Per ſon was 
really, by Creation or other lawful Appointment, fairly entitled to the Dignity under which he took his Stat; 
eſpecially, as in Scotland they had not the Principle, or Rule of Law eſtabliſhed in England, That 4 Writ of 
dummons and Sitting is a Creation of a Peerage. No wrongful Enjoyment of a Title, by a Perſon not fairly 
entitled, can amount to a new Creation, except by Force of the Principle juſt mentioned, of a Writ of Sum- 
mons and Sitting, which never took place in Scotland; and therefore no wrongful Sitting in the Parliament of © 
cotland can have ſuch Effet. If the Claimant has been able to ſhew to reaſonable Conviction, that Adam Gordon, 
Laird of Abeyne, and Fobn his Grandſon, alſo Laird 4 Aboyne, had no new Creation before 1543, the Lear 
Jobn is ſaid to have firſt ſat in Parliament, it muſt follow, that the Commencement of bis Sitting (if he fat as a 
teer) was wroneful; and if once wrong, it will be incumbent on thoſe who found upon ſuch Sitting to prove 
gal Commencement, or the firſt fair Sitting under an actual new Creation: But this can never be done, becauſe 
n reality there never was any new Creation. It is plain, that Adam Gordon and his Wife took up the Title by 
Uſurpation; Elizabeth maintaining that ſhe had Right to it as Heireſs of the Eſtate, and Adam claiming the uſual 
Courteſy as her Huſband ; the competing Heir Male being greatly overmatched in Power, was under a Neceſſity of 
*ing ſiſent; and under theſe Circumſtances, it was an eaſy Gradation for Adam's Grandſon to take his Seat in Par- 
lament as a Lord, without Objection ; poſſeſſed of the Eſtate of Sutherland, Grandſon of El:zabeth, who had 
aken the Eſtate and Titles as in her own Right, and deſcended of Adam Gordon, who not only aſſumed the 
Title, but beheaded his Competitor, it was no difficult Matter for him to paſs for Earl of Sutherland; and he 
nd his Male Deſcendants did accordingly fo paſs, and did afſume and take to themſelves the Title of Earl of 
herland, and other Titles at Pleaſure, which were made to be conſidered as acceſſary to the Eftate, arid as a 
Conſequence of the Marriage with the Heireſs of Sutberland: But no Titles or Deſignations taken by them, 
given or allowed by others, whether in Parliament Rolls or Liſts, or in Charters of Lands, or in any Re- 
ipnations, or in any other Inſtruments, legal or voluntary, relating to the Eſtate, or other extraneous Matters. 
an be available, without a new Creation; nor can they be ſufficient for preſuming a new Creation in this par- 
ular Caſe z nay, even with a new Creation, they could not prejudice any Right competent to the true Heir of 

ancient Peerage. x | 


As to the Tranſition from ſitting in the Scotch Parliament to fitting in the Parliament of Great Britain after 
de Union, it accounts for itſelf without a new Creation. A Perſon admitted wrongfully to fir as a Lord in the 
uch Parliament, and his Deſcendants alſo fitting wrongfully there, no -Inquiry, no Surmiſe of Objection, in 
card to the Title, was to be expected, when any Deſcendant of that Perſon applied or deſired to come, and 


by Election, without any Inquiry or Examination, of Courſe ſent to the Parliament of Great a 
| vs 


4 


But a Sitting there under ſuch Ci: cumſtances, derived from, and founded upon, an original wrongful Sitting | 
Scotland, without any Warrant from a new Creation, makes no earthly Difference in the Right, Nor ca 
Lengib of Time avail, had the Sittings, deſtitute of a legal Origin, been continued and daily exerciſed fd 
a thouſand Years, ſivce no wrongful Enjoyment can amount to a new Creation; nor can Length of Time bt 
urg-d or uſed in any other Manner, or to any other Effect, than in the Way of Evidence; and in that Way it 
canner operate here; fince the Claimant ſhews, by contrary convincing Evidence, that the original Sitting, an 
the original uſing of che Title of Earl of Sutherland, was wrongful, at a Time when the Uſers were not Earls by 
a new Creation, but were only Lairds of Aboyne, the Name of an Eſtate in the remote Northern County of 
Aberdeen ;, and which Lairdſbip having been purchaſed back by the Earl of Hun!ly from Alexander, taking the 
Title of Earl of Sutherland, as above mentioned, was afterwards, in the Reign of Charles II. created an Earl- 
dom in the Perſon of Charles Gordon, Son of George, the ſecond Marquis of Funtly, by the Stile aud Title of 
Earl of Abeyne, which Title remains in his Family to this Day. 


If Sir Robert Gordon will have the Title of Lord Aboxne to have been a Title of Dignity by Creation in the 
Sutherland Cordon Family, which he may do upon the ſame Foundation as he endeavours to give that Family 
the Title of Lord Dornocł, it is to be hoped he will be able ro ſhew when the Title of Lord Aboyne, by Cre- 
ation in Adam Gordon or his Deſcendants, became extinct, fo as to juſtify the new Creation of an Earl of Aboyne, 
in a different Branch cf the Family of Gordon. 


Whether the . If there was a new Creation, why ſhould not the Patent or Record be produced, or the caſus amiſſionis ſet 
11 out: This is pretended to be accounted for by the Circumſtance of what is called the Parliament Rolls (mean— 
{ the Scorch Par- ing Journals) of Scotland being loſt, and there being a Chaſm in theſe Rolls for the Period between 150; and 
liament Rolls, . | : 2 : ans Zu. 

between r5os 1524+ But it happens unJuckily, that the Circumſtarces above ſtated will not admit the Preſumption for 
— ſtating the new Creation in this Chaſm ; Adam Gorden having, during the whole of that Gap, and for thirtecn Years 
— the longer, down to the Time of his Death, been Laird of Aboyne ; and his Grandſon alſo having poſſeſſed the ſame 
2 Title of Laird of Aboyne without any new Creation, unleſs it was by Fe, rerius and Refſeus, who made and imagine 
1 Gorden, Laird of Aboyne, to be Earl of Sul berland by virtue of his Marriage. But it is providential, that th 

Claimant, Mr. Sutherland, has been able to ſhew, that the gua de re deinceps creatur of Ferrerius, and the propter, 


evaſit of Roſſeus, cannot mean ſuch a Creation as will eſtabliſh Sic Rober/'s' Claim. | 


Sir Robert ſays, The Want of Evidence of Adam's ſitting in Parliament affords no Objection to the Clai 
derived under him; as this only reduces the contending Parties to claim the Peerage, not from Adam Geords 
but from his Grandſon, Earl Jobn, the firſt Earl whoſe Sitting in Parliament is vouched by the Rolls; and it 
immaterial ro Sir Robert, whether Adam of John ſhall be conſidered as the firſt Grantee of the Honours, 


The Claimant, Mr. Sutherland, admits the Sitting in Parliament, either by Adam or John, to be immaterial 
but Sir Robert proceeds on a Miſtake, when he talks of John, the Grandſon of Adam, as the firſt Grantee 
the Honours of Sutherland, becauſe the firſt whoſe Name appears in Parliament. The Evidence is perfecll 
indiſputable, that neither Adam nor he were the firſt Perſons enjdy ing the Dignity and Peerage of Sutberlan 
The Earls of Sutherland are traced as far back as the Days of King Malcolm Canmore z and their Title is prove 
and recognized by the moſt authentic Documents, long prior to the Time of Adam Gordon. The Letter b 
the Nobility of Scotland to the Pope, in 1320, is ſigned by William Earl of Sutherland, as one of the Pee 
of that Kingdom ; to ſay nothing of King David's Charter and other Writings, and the Decree of the Cou 
of Seſſion in 1706; Finds the Documents produced ſufficient to inſtruct the Propinquity of Blood, and De 
« ſcent of the Dignity, from William Earl of Sutherland, Brother-in-Law to King David Bruce, to John Ea 
«. of Sutherland, ſerved Heir to his Father Earl Jobn, Anno 1512 ; and finds it not inſtructed by the Document 
4 produced, that the Dignity of Jh Earl of Sutherland is conveyed to Elizabeth his Siſter, ſerved Heir re 
him in the Eſtate 1514.” The Claimant Sir Robert lays much Weight upon this Decree, pronounced afte 
full Enquiry, and the moſt ample Production of Materials by a competent Court, in which Juriſdiction wa 
veſted for that Purpoſe, by a formal Remit from Parliament. If fo, is it not an eſtabliſned Point by this De 
cree, that there was a Dignity and Peerage of Sutherland, which deſcended from William Earl of Sutherlang 
King Dav d's Brother-in-law, to Earl Fobn the Idiot; but from him did not proceed to the Gordon Race by thei 
Marriage with the Heireſs ?—The Gordon Race therefore had no Right to be Earls of Sutherland, unleſs the 
were ſo created. Sir Robert the Claimant is ſenſible of this, and therefore his plight Anchor is a new Creation 
which very Words imply an old Creation. He now ſeems to admit, that there is no Evidence of a new Cre 
ation in Adam; but he would preſume it in his Grandſon, merely from the Circumſtance of fitting in Parlia 
liament. This however is a moſt inſufficient Circumſtance, for the Reaſons already aſſigned. If there was nd 
Creation in Adam, far leſs is any ſuch Thing preſumable in his Grandſon, who took up the Name of Ear] ol 
Sutherland, as devolving upon him by Succeſſion ; and the Queſtion returns juſt to where it was, Whether hi: 
ſitting io Parliament in virtue of the Ticle thus aſſumed, in the ſuppoſed Right cf his Anceſtors, was a righiful o 
a-wrongful Sitting. | | 


In a Queſtion wich the Crown, where no other Competitor appears, the Act of Sitting in the Scorch Parliamen 
might perhaps go ſome Lengih in the Way of Evidence, to preſume an antecedent Conſtitution of the Peerage 
in the Perſon or Family of him who fat. But in a Queſtion intra familiam, whether this or that Heir, or thi 
or that Branch of the Family, has the true and legal Right to ſuch Pecrage, the Circumſtance ef ſitting in Par 

liament, or not ſitting, will have no Effect to exclude the Heir actually baving Right. In the Caſe of, Lor 
Willoughly of Parbam in England, the younger Branch of that Family had for a great Number of Years ſa 
unchallenged in the Engliſb and Britiſh Parliaments ; and yet ſuch Sitting was not held ſufficient to exclude or td 
prejudice the Right of the c!der Branch, when claimed upon and authenticated. 


— But ſtill Sir Robert inſiſts, That the Sittings in Parliament urged by him for raiſing the Pfeſumption of a new Cre 
the Foundation: ation, are allo the only Foundations upon which this Claimant Mr. Suiberland can maintain his Claim. This ſuppoſe 


01 M 8 her- . 4 . * . * = . . 
2 de re comes of Herrerius, or the propterea comes of Roſſeus, is of equal Authority with the Creation of Kin 


Malcolm Canmore in 1061, or of King David Bruce in 1347. But if the former was only the Notion, of at 
Author, and the latter the Act of a King, againſt the Authenticicy of which there cannot be a Surmize 0 
Suſpicion ; and if there is not in reality a Record or Journal of Parliament extant in Scotland, in which any regula 
Sittings of Lords coul.i appear till near the very Time when the elder Male Branch of this Claimant's Fami 
failed in 1514, it muſt ſeem extraordinary to ſay, that the Non-appearance of ſitting in Parliament by bis Anceſtor: 
as Earls of Sutherland, before the 1514, does abſolutely d.ſtroy Mr. Surherland's Claim; for the Evidence 

an actually-created Dignity of Earl of Sutherland in his Anceſtors, and even of one of them having enjoyed the 


Dignity, viz. Walter Earl of Sutherland, the firtt Perſon ennobled by King Malcolm Canmore in 1001, is ſuffi. 7 


v4 


Wo 


for maintaining his Claim, as Heir Male derived from that Anceſtor ſo firſt ennobled, ſuppoſing it were not 
connected with any Perſon who dicd laſt veſted and ſeiſed, or who laſt or firſt fat in Parliament; and without 


any Aid from Sittings in Parliament, or from ſuch Arguments as the other, Claimants, ſtanding on a, wrong 
Ground, are forced to uſe. 


— Sir Robert, in Aid of his new Creation, inſiſts, It is highly probable, that John Earl of Sutherland, the Ideot, 


reſigned the reſigned the Honour in favour of his Brother-in-law Adam Gorden, under whoſe Management, 
Honour to Adam 


Gordon; and if 


Power, and 
Influence he entirely was. 


he had, whether 


the Refignation 


To this Mr. Sutherland anſwers, That there is no Rule of Law or Reaſon for preſuming Reſignations; they 
muſt be ſhewn by Production of them, or of ſome fair and undoubted Recital of them in ſome ſubſequent 
Grant, of which they were the Warrants; and as the preſent Claimant Elizabeth hath produced a Reſignation 
of the Eſtate of Sutherland, made as early as the 1455, by the Idtot Earl's Grandfather to his ſecond Son, there 
can%be no Ground for urging or preſuming a poſterior Reſignation of the Honour from the Ideat. It muſt be 
produced, or its Exiſtence muſt appear by direct and poſitive Evidence. But ſuppoſing ſuch Reſigoation pro- 
duced, or proved, what would a Reſignation from an Ideot avail? If even the Ideot, by the Power and influ» 
ence had over him by Adam Gordon, had been made to execute ſuch a Reſignation in Prejudice of his own Heir, 
i2titled to the Honour, it could not carry the Title and Dignity; or if it could be fuppoſed to be a proper 
meſne Conveyance or Warrant for the King's granting the Honour to the Laird of 4boyne, ſtill it muſt be 
ſhewn, that the King did actually grant, and did intend to grant it, in Conſequence of ſuch Reſignation, ſo as 


to make it anſwer to a new Creation. Nothing can be more deſtructive of the Idea and Preſumption of a 
new Creation than Sir Robert's uſing ſuch an Argument as this. ; 


As to the next great Point urged by the adverſe Claimants againſt Mr. Sutherland, viz. The Length of Time. 
e Taciturniiy.— the Acquieſcence, the Non-claim for 250 Years,—the uninterrupted Poſſeſſion and Enjoyment, 
d fo forth: He humbly maintains, that there is no Preſcription or. Statute of Limitations, that can bar bis 
laim to the Title and Dignity, founded upon his Right of Blood; and conſequently, that no Lapſe of Time, 
þ Non-claim, Taciturnity, or Acquieſcence of any Male formerly iaticled ro the Succeſſion, can bar him 
iming, not under or through any ſuch Perſon, but from and under the original Grantee, the Perſon firſt 
mobled, as Heir Male jure ſanguinis of that Perſon. He cannot therefore be affected by any Negligence or Non- 
um of former Males, any more than by a wrongful Enjoyment or Poſſeſſion of the Dignity by others, 
hether founded upon Miſtake or Ufurpation, or both. However Length of Time might be uſed as Evidence, 
cannot be uſed as a Bar againſt'a Claim to a Title of Dignity ; ſince there is no Statute or poſitive Law of 
imitations to bar ſuch Claim: That there is none ſuch in the Law of England; and that there are Inſtances 
Dignities that have lain dormant and in Suſpence, and even been enjoyed by others, for a much longer Time, 
n the longeſt Term of Preſcription or Limitation in any of the Statutes of Limitation, either in England or 


wand; and have afterwards been claimed, taken up, and enjoyed, by the Heirs intitled thereto, -T any 
from Lapſe of Time, is moſt certain. 


If they take, or mean to take, in Aid, the Scotch Statute of Limitations of 1617, Cap. 12. 


According to the Ideas of the Law of Scotland, nothing can be an Object of Preſcription, but what is (ale- 


le or alienable Property: The effential Quality of Property is a Power of alienating :=What in its nature is 
t capable of Alienation, cannot be an Object of Preſcription, | 


As natural Honour and Merit are . perſonal Qualities, ſo political Titles of Dignity are alſo perſonal. The 
w ſuppoſes that Honour deſcends in the Blood; and it makes the Title to deſcend alſo: But no Law has 
er eſtabliſhed, that Honour, either natural or political, is transferable in the common Way of Alienation or 
bnveyancing. By Law the Crown is the Fountain of Honour, which means, that che Crowa is the ſole Judge, 
lo deſerve Titles of Honour and Peerage, which are intimately connected with, and do include, the Rights 
d Liberties of other People in _ Senſe ; Peerage, including a Right of Legiſlation, in which the whole 


gdom is intereſted z and therefore cannot be a Matter of private Property, or ſubje& to Alienation or Pre- 
nption, ſo long as the Blood continues and remains untainted. 


The Scotch Act of 1617, which introduced the poſitive 7 (as it is called) into that Law, plainly. re- 
ts to Land Rights only, not to Titles of Dignity or Honour. It is in the Words following : Declares, That 
whoſoever his Majeſty's Lieges, c. have brooked heretofore, or (hall happen to brook in Time coming, by 
themſelves, their Tenants, and others, having their Right, their Lands, Baronies, Annualrents, and other 
Hcritages, by virtue of their heritable Infeftments made to them by his Majeſty, or others their Superiors 

d Authors, for the Space of forty Years continually and together, following and enſuing the Date of their ſaid 
Infeftments, and that peaceably, without any lawful Interruption made to them therein during the ſaid Space, 
Bat fach Pcrſons, their Heirs, and Succeſſors, ſhall never be troubled, purſued, nor inquieted, c. except 
for falſhood, previding they be able to ſhow a Charter of the ſaid Lands, and others Þrefaid. to them or 
their Predeceſſors, preceding the Entry of the ſaid forty Yea's Poſſeſſion, with the Inſtrument of Seiſin follow. 


Ing thereupon ; or where there is no Charter, that they ſhow Inflruments of Seiſin, one or more, continued and 
Manding rogether for the ſaid Space of forty Years, either procecding upon Retours, or Precepts of Clare 
ſtat, &c.“ | 


othirg can be more clear than that the ſole Obes of this Statute is, either Lands, or Rights ari/ing out of 


„ ſince none other do require Charters or Infeftments, which are mentioned expreſsly as the Tide indil- 
ably requiſite to found a Party in the Ground or Plea of the poſitive Preſcription under that Statute : There 

been Inſtances indeed of Infefrments in Earldoms and Lordſhips, which poſſibly may be urged under this 
|; but theſe being merely of Lands, erected into a certain Terri ory ur Diſtrict of Juriſdiction of Earl- 
s, Lordſhips, Baronies, or Regalities, and no way relating to perſons] Digorties or Honoyrs granted by 
he, or other Inveſtiture, muſt go for nothing. Such Rights, merely perſonal, were neyer underſtood in the 
of Scotland, to fall within the Meaning or Terms of the Statute 161 7, | 


olding it then to be clear, that only Lands and Rights of and in Lands fall under the Scotch Act of 1619, and 
itles of Honour and Dignity, which require no Charters ur Seiſias to complete the Right of the Grantee, 

$ Heirs, do not fall under the Act; no Argument or Concluſiop can be maintained again ſt che Claimant Mr. 
Hand, from the long Poſſeſſion had by the Gordon Race, of reputed Earls, eicher for eſtabliſhing the Right 
> - . ro 


Plaintiff, ſince he and his Anceſtors, by ſo long a Taciturnity, have acknowledged and acquieſced in the Right 


The Non-claim 
of Mr. Suther- 


land's Anceſtors Excuſe for the Non-claim—:he Tacicurnity of his Anceſtors for ſo many Years. If the Principles and Rulesfi 


accounted for. 


(i 6 ) 


to the Dignity in them, or for excluding or barring the true Heir, upon the Ground of the Gord 3 
quired a Right by the poſitive Preſcription, 8 » UPO oun ie Gordons having ac- 


And laying the Statute out of the Caſe, a torongful Poſſeſſion by any Perſon, or ary Series of Perſons, of 
Title of Dignity for any Length of Time, will not be ſufficient to ſettle the Right in ſuch Poſſeſſors, Spec ag 
clude. the righteous Heir, upon his appearing, and ſhewing that ſuch Poſſeſſion was wrongful, and that he and 
his Anceſtors had the true Right, and ought to have all along poſſeſſed ſuch Dignity. 


By General Law, Reaſon, and Common Senſe, fo ſoon as a Wrong or Error is diſcovered. it ought to be 
corrected, however long it may have obtained: An Error on the Part of the Crown, or of a Subj: ct, can 
never, without a Special Statute, become right, or be changed from a Wrong to a Right, nor can it eſtabliſh 
that, which manifeſtly appears to have been unjuſt in Time paſt, to be juſt for the Time to come. 


That this is the Spirit of the Law of Scotland, appears even from the Caſe of diſputed Land Rights, when 
the Proviſo of the Statute of 1617 happens not to apply, nor to tie down the Judges in their*Determinations 
under that Statute. Suppoſe the Caſe of a Man and his Anceſtors, having poſſi fled a Land Eſtate for any given 
Term, even a thouſand Years, without any Challenge, the true Heir of the original Proprietor at length ap- 
pears, brings his Challenge, and becomes a Plaintiff claiming the Lands; the Defendant inſiſts, That ir would be 
extremely hard to deprive him of his Eſtate, which he a d his Anceſtors have poſſeſſed fo long as their own, 
and been born and bred in the Hopes of enjoying: That ſuch a long Poſſeſſion ſhould preſume a Right in ſome 
one of his Anceſtors, though he cannot produce nor make any ſuch Right now appear, or at leaſt ſhould bar the 


of the Defendant. But all this, however plauſible, would be unavailable in a Queſtion of Property, unleſs the 
Defendant could bring himſelf within the preciſe Terms of the Act 1617, by producing a Charter, Diſpoſition 
of Retour, with an Infeftment prior to the Commencement of forty Years, during which, he and his Arcettors 
had peaceably poſſeſſed the Lands. Without theſe Wr:tings, making the legal Title for acquiring the Property 
by the poſitive Preſcription, the Poſſeſſion would go for notbing, and the Plaintiff, upon proving his Propin- 
quity, and that his Anceſtor once had a preferable Title to the Eſtate, would unqueſtionably carry it off, what- 
ever Time may have lapſed ſince the Poſſeſſion went out of his Anceſtors; as it is an eſtabliſhed Rule in the 
Law of Scotland, that the negative Preſcription, or the Limitation of Claims by Lapſe of Time, does not extend 
to the jus ſanguinis, or bar the true Heir from taking/up the Right to heritable Subjects, unleſs the Property of 
the Subject itſelf has been legally veſted in the wrongful Poſſeſſor by the poſitive Preſcription through Poſſeſſion 
had under the Title of a Charter or Retour, and Infeftment, as above explained. 


A fertiori, ought the ſame Principles to be applied to Titles of Dignity, which were never intended to be in 
commercio, or ſubje& to Alienation ? Dignities cannot be ſold, - cannot be diſpoſed of, or conveyed to a Siran- 
ger, by the Poſſeſſor, even for the moſt valuable Conſideration ; therefore why ſhould the true Heirs be de- 
prived of them, by any Negligence on their or their Anceſtors Part, or any wrongful Enjoyment on the Part 
of a Stranger? Since the Legiſlature has not thought fit to eſtabliſh any Preſcription concerning ſuch Rights by a 
Special Statute, they muſt be regulated by Common Law and Reaſon, which lay down and ſupport thele Principles, 
Jura ſanguinis nunquam præſcribuntur; they are never cut off or barred non utendo, even though others have 
wrongfully poſſeſſed unchallenged for any Length of Time; and as Titles of Dignity are of all Rights the moſt 
perſonal, inſomuch that inherent eſſibus of the original Grantee, and of his Male Deſcendants, ard are entirely 
unalienable, they can leaſt of all be hurt by a contrary, wrong ful, or erroneous Poſſeſſion, which neither can create 
a Right, nor forfeit, nor any how prejudice the Heir truly entitled. 


If it be objected, That many Peers hold their Dignities by preſcriprive Title only; it is anſwered, That the Pre- 
ſcription, when taken in the ſame Senſe as Length of Time, may, in ſom: Caſes, preſume, it cannot give, a Title. 
In Peerages where no Commencement of Title appears, where it has been enjoyed paſt Memory, without 8 
wrongful Commencement appearing, where there is no Competitor offering to ſhew a better Right, Length of 
Time may preſume a Title againſt the Crown or Public: But where, as in the preſent Caſe, the Claimant Mr, 
Sutherland ſhews a better Right, and that the Commencement of Poſſeſſion in the Gordon Family was wrongful, 
and fine juſto titulo, the Preſumption that might otherwiſe be founded upon Length of Time, cannot be let in, 
but mult diſappear, and, like the Preſumption for a new Creation, give way to Truth. 


Should it be objected to Mr. Sutberland, that if his Claim could be heard or endured, he ought to ſhew an 


above ſtated are juſt, it is obvious that Mr. Sutherland is not bound to make any Apology, or any how to ac- 
count for ſuch Non-claim, it being ſufficient for him to prove whoſe Blood runs in his Veins, At the ſame 
Time, what he has flared in his original Caſe, of Alexander Sutherland, the Baſtard, having ſet up Pretenſiom 
againſt Elizabeth, and Adam Gordon her Huſbard, in or about 1514 (which Pretenſions he aſſerted by Arms, 
agreeably to the barbarous Cuſtom of the Times) and of that Claimant having been put to Death, and his Hes 
expoſed for a public Spectacle in Terror of other Claimants, ought, it is humbly apprehended, to pals for a ver 
good Excuſe for the Non-claim and Taciturnity on the Part of this Claimanz's Anceſtors, eſpecially ſince ths 
Fortune of the Claimant's Family was at that Time ſo ſlender, that after Adam Gordon and his Wife had, bf 
the Deſtruction of the ſaid Alexander Sutherland, attained the full Poſſeſſion of the Earldom and Eſtate, it would 
have bien imprudent in any of this Claimant's Family, to diſpute wi:h Antagoniſts of ſo much Power, and 2 
bitrary Sway, as the Huntly Family then were. 


And the Claimant, in the Way of Addition to his Account of the ſaid Alexander Sutherland, will now menti0 
what, from the hiſtorical Accounts of the Family, he has further learnt concerning him.— He is ſaid 10 ba 
been Brother to Elizabeth, the Wife of Adam Gorden; that his Mother was a Daughter of R dominj Balu 
gowni, as Alexander Roſſeus expreſſes it, Laird of Balnagown, one of the beſt Families in Scotlund ; and that he 
had been affianced (hanifaſted) to his Father Jobn Earl of Sutherland for Marriage. He (the Baſtard) had mi 
ried a Daughter of Mackay, Anceſtor of Lord Reay, (another of the great Families in Scotland) and he was (uf 
| wry by the Mackay Family and the Earl of Caithneſs, and had a great Number of fighting Men, who & 

to him in his Pretenſions upon the Earldom of Sutherland.—In 1518, having claimed the Earldom #9 
Eſtate of Sutherland, (qued is quamv:s nothus Sutherlandie comitatum veluti proximus heres, poſt babita ſorore if 
teret, ſays Roſſeus) he marched to a Part of the County of Sutherland called Strathully, v here he ſle fort- u 
of his Kinfmen, whom he took to be Partiſans or Adhefents of Adam Gordon; then he beſieged Dunrobin Call 
ard took it ; then was beat out, the Caſtle being again beſieged and taken by Adam Gordon, Af.erwards? 


| 


— 


r 


8 


was defeated by Adam Cordon. and having been made a Priſoner, was put to Death; as were alſo ſome ef his 
Adherents, and their Eſtates ſcized by the Gordon Party, as mentioned by Roſſeus, &c.—Theſe Exploits and 
Tranſactions ſhew clearly, that Alexander Sutherland was a powerful Claimant and Rival, very dangerous to 
Adam Gordon. And it will naturally be conſidered, that as Alexander's Attempts were not attended with Sut- 
ceſs, no other Perſon of leſs Power and Weight could expect to be more fortunate, Even in aſter Times, 
when Queſtions of Right began to be determined, not by Arms, but by Law, the great Riches and ſuperior 
Weight of Adam Gordon's Deſcendants, attended with the eſtabliſhed Poſſeſſion which they had for ſo long! a 
Time enjoyed as Earls of Sutherland, made it a difficult Attempt for any Competitor of the ancient Line to 
challenge their uſurped Right, more eſpecially as they had allo laid hold of all the Family Papers, ſo that the 
true Heirs were kept from the proper Materials, and perhaps from the Knowledge neceſſary for aſſerting their 
Rights. At the ſame Time, the Tradition of the Country was always in favour of the ancient Line, as can be 

ved by Witneſſes ſtill alive. A more favourable Opportunity has now offered for the Heir of this ancient 
and noble Family to ſtand forth in Vindication of his Right, and he hopes his Endeavours ſo to do will be 
attended with Succeſs. 


After clearing up the two great Points urged by one or other of the adverſe Claimants, and ſhewing that 
there was no new Creation, nor Piace to let in a Preſumption for a new Creation, and that no Preſcription, no 
"Statute of Limitaticns, or Length of Time, can bar the Claimant Mr. Sutherland, he takes this Opporturity 
to ſtate his Proofs at large, in regard to what is laid down in his otiginal Caſe, of the Excluſion of the Heir of 
Line, Marjory, Daughter of Alexander Maſter of Sutherland, and the Preference of the then Heir Male. 


A Book of Scotch Peerage, compiled by George Crawfurd, Eſq; publiſhed at Edinburgh in 1716 (and which 
has always been eſteemed a Book of Character) page 473, ſtates, That Robert Earl of Sutherland died Anno 1442, 
and was ſucceeded by his Son John Earl of Sutherland, who married Margaret, Daughter of Baillie of Laming- 
jen, by whom. he had ſeveral Sons, particularly Alexander Maſter of Sutherland, and Fohn: That Alexander 
Maſter of Sutherland died vita pairis, leaving only one Child, Marjory, married to William Earl of Orkney and 
Caithneſs That the ſaid Earl Feb» died in 1460, and was ſucceeded in the Honour and Eſtate by Jobn his 
ſecond Son, in Preference to the ſaid Marjory, the Daughter of his eldeſt Son. — And in Page 382, ſtates, That 
William Earl of Orkney and Caithneſs married firſt Margaret, a Daughter of Archibald Earl of Douglas, and 
next Marj:ry, Daughter of Alexander Maſter of Sutherland, by whom he had ſeveral Sons; particularly Milliam, 
in whoſe favour he reſigned the Earldom of Caithneſs ; and thereupon the King, by a new Charter under the 
Great Sral, 8th of December 1476, conferred the Earldom upon the ſaid William, the Son, and mentions the 
ſeveral other Sons of this Earl of Oriney by his ſaid Wife Marjery, beſides ſeveral Daughters, and their 
Marriages. 


A Book of Heraldry compoſed by Alexander Niſbet, Gentleman, and publiſhed at Edinburgh in 1742, of 
great Reputation for Learning and Correctneſs, in Page 121, Vol. I. treating of the Sinclair Family, ſtates, 
hat William Earl of Caithneſs (the ſame Earl William mentioned by Crawfurd as above) was married, for his 
econd Wife, to Marjory Sutherland, Daughter of Alexander Maſter of Sutherland, and had Iſſue both of that 
arriage and of his — Marriage. And in the ſame Page he mentions, That, by his firſt Lady Margaret 
Douglas, he had a Son, William Sinclair, of whom Loid Sinclair deſcended: And by his ſecond Lady, Mar- 
) Sutherland, Daughter to Alexander Maſter of Sutherland, who died before his Father John Earl of Suther- 
ad, he had ſeveral Sons and Daughters; the eldeſt Oliver, Laird of Roflin; the ſecond William, who was 
eated Earl of Caithneſs: And for clearing up the Seniority of theſe Sons, Mr. Niſbet adds, That he had ſeen 
Contract, of Date the gth February 1481, between William Sinclair, Son and Heirof William Earl of Orkney, 
c. deceaſed, and Henry Sinclair, Son and apparent Heir of the ſaid William Sinclair, on the one Part; and Sir 
wer Sinclair of Raſlin of the other Part.—And in his Second Volume or Appendix, Pages 172 and 173, 
ere there is a very particular Memorial entered of the ancient Family of Sinclair of Raſlin, in the Form and 
anner of a Caſe prepared by a Lawyer, he ſtates, That William Earl of Orkn-y and Caithneſs married a Daughter 
Archibald Earl of Douglas, and, after her Death, Marjory, Daughter of Alexander Maſter of Sutherland. 


A late Book of Scotch Peerage, publiſhed at Edinburgh in 1764, compiled by Rel, Don glas, Eſqʒ now Sir 
bert Douglas, Baronet, p. 663. ſtates, That Jobn Earl of Sutherland's eldeſt Son was Alexander, and that he 
t a Charter under the Great Seal, Alexandro Sutherland magiſtro ejuſdem, anno 1444, but that he died before 
Father without Iſſue. He quotes no Authority for this Allertion of his dying without Iſſue. 


ze ſame Book, p. 332. in giving the Hiſtory of the Family of Sinclair Earl of Orkney and Caithneſs, men- 
dns, J hat the ſaid William Earl of Orkney and Caithneſs married for his ſecond Wife Marjory, Daughter of 
lexander Sutberland of Dunbeath, by whom he had four Sons and four Daughters, But for this no Authority 
cited. And in giving an Account of the Family of Sinclair Earl of Caithneſs, p. 113. he ſtates, That the 
ad William Eur of Orkney and Caithneſs married for his ſecond Wife Elizabeth, Daughter of Alexander Suther- 
and of Dunbeath, by whom he had four Sons; and, as Authority for this Fact, quotes a Book, titled, THe 
Lives of the Officers of State, which was publiſhed at Edinburgh in 1726, compiled by the ſame Mr. George Craw- 
Jurd, the Author of the Book cf Peerage before mentioned. | | | 


It is plain, that Sir Robert Douglas's Accounts of the Name of the ſaid William Earl of Orkney's ſecond Wife; 
are contradictory and inconſiſtent ; fince, in p. 113. he makes her Name Elizabeth, and in p. 532. he makes 
it Marjery ; and he does not refer to, or quote any Authority tor inſtructing, that ſhe was the Daughter of Alex- 
ander Sutherland of Dunbeath; and who this Alexander Sutherland of Dunbeath was, is altogether unknown; 
the Family now and for many Years ſtiled of Dunbeath being a Baronet of the Name of Sinclair, not of Suther- 
land, and no Veſtige or Tradition remainipg of any ſuch Family as Sutherland of Dunbeath. 


Sir Robert Douglas, the Author of the above-mentioned Pecrage, was lately applied to by this Clajmant 
Mr. Sutberland's Agent in Edinburgh, to learn his Authority for ſtating that William Earl of Oriney married for 
his ſecond Wife Elzzabeth, Daughter of Alexander Sutherland of Dunveath. Sir Robert ſent him his Anſwer 
in Writing, that his only Authority for that Averment was the Bock above-mentioned, Crawfutd"s Lives of 
the Officers of State, p. 35. paint | EY 


This Book of Lives, in the Page mentioned, ſays, That William Earl of Orkney and Caithneſs had ſurren- 


_ the Earldom of Orkney to the King, and then has an Obſervation in the following Words: I appre- 
bend this Reſignation was in View of procuring the Sovereign's Conſent to countenance a Settlement be 
intended to make, of his Eſtate, in favour of the Children he had of a ſecond Marriage by Elizabeth his Wife, 


20 Daughter 


1 


1 


% Daughter of Alexander Sutherland of Dunbeath, in Prejudice of William Sinclair of Newburgh, his eldeſt Son 
** and apparent Heir; and ſo much is certain from unqueſtionable Vouchers, that the Earl did actually give 
* the Earldom of Caithneſs to William Sinclair, his Son by his ſecond Wife:“ And, as Authority for this, 
quotes a Charter under the Great Seal to William Sinclair, Son to William Earl of Caithneſs by Elizabeth. Suther- 
land, of the Earldom of Caithneſs, the 8th of December 1476, on public Record. 


Charter under The Charter here reſerred to by Crawfurd, is dated the 7th (not the 8th) of December 1456; and there is no 
—— Charter to William Sinclair of the 8th December on Record. — The Charter of the yth- December 1476, of which 
an ExtraQt (authenticated Copy) from the Record, under the Hand of the proper Officer, is now in the Hands 
of the Agent of this Claimant Mr. Sutherland, being a Grant of the Earluom of Cairhneſs,, expreſsly mentions 
William Sinclair the Grantee to be the Son of William Earl of Caithneſs, by Marjory Counteſs of Caithneſs, in the 
following Words: Willielmo Sinclair, filio dilecti canfanguinei noſtri Willielmi comiris: Cathanie, et do- 
* mini de Sancto Claro, inter ipſum et conſanguineam noſtram Marjoram comitiſſam Cathan æ, ſponſam ſuam 
e genito.” And though this Charter does not mention whoſe Daughter Counteſs Marja was, it proves. that 


a Maryjory, not Elizabeth, was the Coun teſs of Caithneſs, upon whoſe Son the Earl his Father ſetiled the Earldom 


It is not to be ſuppoſed, that Crawfurd could mean to contradict what he had aſſerted im his Book: of Peerage, 
in the Place above referred to; far leſs that he could mean to contradict the Charter, which he quotes as his 


Authority; and therefore he muſt either be in a Miſtake in the above Paſſage in his Book of Lives, or Milliam 
Earl of Orkney and Caithneſs muſt have been thrice married. 


The more ancient Writers leave no Room to doubt of the Fact, that Marjory, the Counteſs of Caithneſs, was 
et Daughter to Alexander, eldeſt Son of Fob Earl of Sutherland. Alexander Roſſeus, in his Manuſeript Hiſtory, fo 
Kuileus, often above quoted, is decifive upon the Facts in Diſpute. His Words are, Robertus (i. e. comes Sutherlandiæ) 

ſucceſſorem habuit Fohannem filium , hic uxorem accepit aretam Baillie, domini Lamington filiam, fæminam puleherri- 

mam, ex qua duas filias ſuſcepit, (here the Daughters are named) quatuorque filios, Alexandrum, Jobannem, Nicholaum 
et Thomam Beg— Alexander Sutherland (ut vocant) magiſter (Jobannis comitis primogenitu;) immatura morie prarep- 
tus, ante patrem fatis conceſſit unica relitia filia nomine Marjora, que per matrimonium copulata eſt Willielmo Sinclaro 
Orcadum comiti, ex quibus Sinclari jam Cateyngſiæ comites propagati ſunt, &c. anno domint 1455. Jobannes comes 
jure ſuo omne quod in Sutberlandiæ comitatu habuit regi ceſſit, pro nova inveſtitura filio ſuo Jobannt, ne hareditas eius 
per Marjoram Alerandri filiam, ad aliam gentem devolveretur, fili ipfi tamen ad vitam annuo reditu et dotalibas Mar- 
garetæ uxoris agris reſervatts, 


Another Manuſcript Hiſtory of the Sutherland Family, wrote in 1630, by Sir Robert Gordon, the Anceſtor 
of the Claimant Sir Robert, and founded on in the Caſe of the other Claimant Elizabeth, mentions in Page 138, 
„That Jobn Earl of Sutherland married Margaret, or Magdalene Baillie, Daughter to the Laid of Lamington, 
* by whom he had four Sons, Alexander, Jobn, Nicholas, and Thomas Beg: That Alexander, Maſter of Suther- 
* land, died before his Father, and had only one Daughter calle4 Marjory, who married William Sinclair, Earl 
of Orkney ; of which Marriage are deſcended the Sinclairs now in Caithneſs.” 


Laſtly, A printed Book of Reputation, Abercromby's Martial Atchievements of the Scots Nation, Vol. II. 

p- 430. after mentioning ſome Particulars of William Earl of Orkney, adds, ** He had many Sons and Daughters 

* by bis two Ladies, Elizabeth Douglas, Daughter of Archibaid Earl of Douglas, and Marjory Sutherland, 
.<© Daughter of the Maſter or Earl of that Name. 


Concluſion frm The Excluſion of Marjory being, by the above-mentioned Authorities, proved beyond any reafonable 
— brng Ground of Doubt, it plainly appears ſrom thence, that the Fami'y could not endure a Female Succeſſion, which 
4 is ſufficient to ſhew, that the Peerage in Queſtion is a maſculine Fief, and ought to deſcend only to the Male 
Poſterity of the Perſon firſt ennobled. The natural Preſumption is, That if the original Grant, or Creation of this 
Peerage could be producegh it would thereby appear, that the Dignity was limited to the Patentee, and the Heirs 


Male q T Body ; and few or no Inſtances can appear of an original Creation of an Earl, where it was not to 
Heirs 5 . 


Dignity in Queſ- The adverſe Claimants being beat out of every Ground, reſort ſeriouſly at laſt to Charters and Reſignations z 
tion is a Teri. but being apprehenſive that Charters and Reſignations of the Lands will not do for the Dignity, the Claimant 
-neaf payer Elizabeth maintains, That the Dignity in Queſtion is a territorial Dignity, and goes with the Lands in infinitum, to 
Heirs General; Every Heir Male or Female who takes the Lands: It was fo ſettled by the Charter of 1 347, and by that Charter 
and whether the Heirs General became entitled to the Earldom, Eſtate and Dignity. Fohn Earl of Sutberland dying in 1574. 
beth is Heir of Without Iſſue, the Succeſſion devolved upon Elizabeth, his only Siſter, the Heir of the Body of Earl William, 
_—_—_ — who was married to Lady Margaret Bruce, and of conſequence now de volves upon her the Claimant, who is 
and the Lady Heir of the Body of Earl William, and both Heir of the Body and Heir General of Counteſs Elizabeth. And 
Mega d the ſame Conſequence and Concluſion are maintained upon the Ground of the Reſignation made by Earl Jubn in 
can conneAith 1.4.5 5, and the Charter which paſſed thereupon in the ſame Year, in Favour of John (the Reſigner's Son, who 
2247, and avail afterwards, upon his Father's Death, became Earl of Sutherland) et bæredibus ſuis. She being Heir General of 
herſelf of the Earl Jobn, under the Charter of 14 55, and within the Term beredibus ſuis, the Honour belongs to her in that 
Charter 1455+ Character, and in the Character of being Heir of the Body of Earl William, the King's Brother-in-Law, and 


both Heir of the Body and Heir General of Counteſs Elizabeth,” the Wife of Adam Gordon. 


—— * Since ſo many Names of Earls William and John are mentioned, and ſome Confuſion may ariſe, unleſs the 
and Fallacies in true Names and Numbers are firſt ſertled, the Claimant Mr. Sutherland, before examining the laſt - mentioned 
e of kae Poſition, will endeavour to fix and ſertle the Names of che ſeveral Earls of Sutherland, his Anceſtors, who ſuc- Ii | 
ceeded to Earl William, King David Bruce's Brother-in-law. In the' Claimant Elizabeth's Caſe there is ſtated, 
we” V. Earl of Sutherland, Son of Earl William, King David Bruce's Brother-in-law, then William VI. Earl, 
Jon of ſaid Earl Jebn, then Robert VII. Earl, Son of William VI. Earl: And in the Pedigree annexed to her 
Caſe, it is flated, That Jobn 8 of Forſs, living in 1814, was the undoubted Heir Male of Nicholas VI. 
Earl, when Elizabeth, Counteſs of Sutherland, ſucceeded to her Brother Earl Fobn. N 


It is a Miſtake to ſtate Earl Jobn, Son of Earl Millian, by the Lady Margaret Bruce; he never was Earl z he died 
vila patris, of which the Paſſage quoted from Fordur, in Mr. Sutheriand's original Caſe, is undoubrt-d Evidence, 
beidg the beſt that can be had and Fordun being eſteemed and allowed the moſt correct, and for Veracicy, 
the beſt of all the ancient Scorch Hiſtorians. Neither is there Foundation for ſtating William VI. Earl, Son of 


: 


1 

ſaid laſt-ventioned Earl John, for in reality there never was aby Earl William of this Family, after Fa:1 Vl. 
lam who married the Lady Margaret Bruce, and who was the Father, not the Son of the laſt- mentio cd John. 
And there can be no Doubt of Robert Earl of Sutherland, and of Kenneth, his younger Brother, (the Claimant 
Mr. Sutherlend's Progenitor) being allo the Sons of the faid Milliam Earl of Sutheriand, King David Bru:e's 
Brother-in-law. 


In the Act on for Precedency brought in 1706, by Jol, then aſſuming the Title of Earl of Sutherland, he 


#5" ſtated un Earl of Sutherland, Son of William Earl of Sutherland, King David Bruce's Brother- in law; and ar- 


„ gucd, That this John miſt be preſiimed to have been Earl, becauſe there was Evidence of his once exiſting, and 
ur. 


having been name d and deſigned, Son and Heir of William Earl of Sutherland, when he was a Hoſtage in England 
in 1357, as mentioned in Kymer's Fadera: But it was plainly abſurd to ſay, that be muſt have been Earl, pre- 
ſumed to be Earl, and to have outlived his Father, becauſe there was Evidence of bis having once exiſted as Maſter 
if Sutherland, eſpecially ſince he was expreſsly, and with great Preciſion, mentioned by Fordun, to have died at 
Lincoln in 1361. In like Manner, in the ſame Action of Precedency it is ſtated on the Plaintiff's Part, That 
John Earl cf Sutherland, the Son of Earl William, the King's Brother-in-law, was ſucceeded by Nicholas Earl 
ef Sutherland; and that Earl Nicholas was ſucceeded by Earl Robert, who granted to his Brother Kenneth the 


Charter of certain Lands in 1400. But nothing can be a greater Miſtake; than the ſtating any ſuch Earl as 


Earl Nicholas, ic being contradiftory to Evidence, and to all Poſſibility, that ſuch an Earl Nicholas ever ex- 
ited z however, there might have been a younger Son of that Name, who by incorrect or erroneous Tradition, 
or by a wilfu! Mi//ake, might afterwards be made to paſs in the Liſt of Earls; in fact, it would appear from 
the Authorities already quoted, that Earl John, the Father of Alexander, Maſter of Sutherland, and Grand- 
father of Mxjory, had a younger Son called Nicholas, but this Nicholas was only his third Son, and Alexander 
the Maſter having pred-ceaſed, and leaving no Iſſue Male, the ſecond Son Fobn ſucceeded his Father ia the 
Earldom, as already mentioned, and Niboelas never was Earl of Sutherland. 


r The following Fats will clear up, how the Miſtakes and Fallacies in the Names were firſt introduced: In 
i, 1630, which was 85 Years after Johannes Ferrerius had created Adam Gordon Laird of Aboyne, a comes Suther- 
jr londie, and three Years after Alexander Roſſeus had made him become an Earl merely by his. Marriage, Jobn, 
then aſſuming the Title of Earl of Sutherland, ſued out Writs of inguiſitio poſt mortem, and thereupon obtained 


Verdicts of the Inqueſts upon the Relation and Piopinquity he ſaid he had to his Anceſtors (materna!) Earls of 
Sutherland; and in thoſe Verdicts, the Names of the ſaid pretended John Earl of Sutherland, Son of Earl W:l- 
liam, King David Bruce's Brother-in-law, and Earl Nicholas, were inſerted z and thoſe Verdicts being returned 
o the King's Chancery, became of courſe Retours of ſo many Names of Anceſtors. By this Time the Diſ- 
putes about Precedency had begun; with a View to which, it ſeemed material to connect with the Charter 
glanted by King David to his Brother-in-law and Siſter, and the Heirs of their Marriage. Accordingly; in 
the after Proceedings before the Court of Seſſion in 1707, the then Plaintiff inſiſted, That the ſaid Retours 
were concluſive Evidence of the Exiſtence of all the Earls and Perſons therein named, as lawful and true Anceſ- 
tors of the Plaintiff, This was denied by the Earls of Crawfurd ard Errol, then Defendants in the Competition 
ſor Precedency, who obje&t:d to the Retours, as being founded only upon erroneous Reputation, or rather 
Aſſertion, and could not therefore be correct, or exact and true, in regard to Perſons who lived; or were ſup- 
poſed to live, ſome hundred Years before; and accordingly it appears, the Court did not regatd thoſe Retours 
as Evidence, nor took any notice of them in their Interlocutor. 


In this Manner the Matter reſted till now, that the Guardians of the Claimant Eligabelb having found it muſt 
be proved that Earl Robert and Kenneth (the Claimant Mr. Sutherland's Progenitors) were Brothers, and were 
allo Sons of Earl William, who had married the Pritceſs Margaret Bruce, have thought fit to drop and leave 
out entirely their Earl Nicholas, ſenſible of their having no Foundation for ſtating him. And though; in the 
Branch of their Pedigree annexed to their Caſe, they mention Ear! Nicholas, 6th Earl, by way of Notandum, 
this probably is a Miſtake, by omitting to ſtrike out Nicholas, and to infert William in his Stead, as is done in 
the Body of their Caſe, and likewiſe in the Tree itſelf, But there is no better Foundation for their William, 61h 
Earl, Son of Earl Jobn, than there is for their Earl Nicholas, there never having been ſuch Earl William, Son 
F Earl John, or any Earl William afſer Earl William King David Bruce's Brother-in-law. What proves this 
to Demonſtration, is the following ſhort Deduction of Facts. | 


William Earl of Sutherland appears only to have bren married to the King's Siſter about the 1347, at which 
Time he obtained a Charter from King David of the Earldom to himſelf and his Wife, and the Heirs to be 
procreated between them. At this Time, therefore, their Son Jahn Maſter of Sutherland, unicus filius comitis 
tjufdem nepos regis, was not born. Now this ebm died at Eincoln in 1361, according to Fordun; and he coule 
not then be above thirteen or fourteen Years of Age, and probably was not married. —-In Rymer's Federa, 
tom, 6. p. 456. there is an Entry of Letters of Safe -· conduct from King Edward III. to Joanna Counteſs of 
Sutherland, tor coming, and going from Scotland into England for a Year, bearing Date the 6th of December 
1364; and alſo, of the ſame Date, another Entry of a Grant ſrom the ſame King to William Earl of Suther- 
land, then a Hoſtage in England, giving him Leave of Abſence for a limited Time. This William, who was 
Earl in 1364, and had then a Wife, Joanna, could not poſſibly be the Son of John, who died a Boy of 
thirteen or fourt.en only three Years before; and it is not pretended that Earl Milliam, the King's Brother-in 
law, had any Son William who ſucceeded him. The Fact plainly is, that the Hoſtage in England was the 
King's Brother-in-law Earl William, whoſe Son John predeceaſed him in England, and who was the Earl Wil- 
liam that, in 1364, after his Son Fohn's Death, obtained Leave of Abſence, as already mentioned. At this 
Time he was married to a ſecond Wife, Joanna, his former Wife, the King's Sift:r, having predeceaſed; and 
as he had no Children by his firſt Wife, other than the unicus filins Joannes nepos regis, who died before him at 
Lincoln, ſo by his ſecond Wife Foanna he had two Sons, viz. Robert, who afterwards ſucceeded him in the 
Earldom, and Kenrelb, the Claimant Mr. Sutberland's Progenitor. Earl William lived till near the End cf 
that Century. | | 


Therefore, Jaying miſtaken and misſtated Names out of the Lift of Earls, Ibe true Liſt is exactly according 
to that given in this Claimant Mr. Sutherland's Pedigree, annexed to his original Cale, William Earl of 
Sutherland, King David Bruce's Brother-in-law, was ſucceeded by his Son Roberg Earl of Sulberland, who was 
ſucceeded by his ſecond Son Fobn Earl of Sutherland, (preferably and in Excluſion to Marjory, his eldeſt Son's 
Daughter, and her Iſſue) and who was ſucceeded by Jobn Earl of Sutherland the Igeot, who died in 1514 with- 
out Iſſue; upon which his Silter Elizabeth, and Aram Gerdon her Huſband, aſſumed the Dignity, as well as 
took the Earllom and Eſtate. | 3 
| | ow 


( 10 ) 


Now to Etamine the C:.nn: tion between the adverſe Claimants, or ary of them, and the Charter » 347 
the Reſignation ard Ch.rier of 1455 (which laſt were paſt with the ..le Intention of excluding Marjcry 1 
her Iſſue) and how the Claimant Elizabeth can maintain berſe'f Heir of the Body of Earl William, King D. 
Bruce's Brether-in-law, ſo as to be intitled to claim under the Charter of 1347, under the Words thereot, © 
ipft (viz. Willielmus comes Sulberlandiæ, et Margareta ſorcr naſtra chariſſima, ejus ſpenſa) et beredes inter ! 


legitime procreandi habeant, &c. 
This is clearly a Charter of Confirmation, or Grant (not warranted by any Reſignation) of the Earlde 


That the Claim- 
bann cane that is, of the Lands and Eſtate, with the Juriſdiction of Royalty (not of the Title of Dignity) to Earl 


cannot connect 
with the Char- liam and his Wife, and the Heirs to be begotten between them; it does not appear, and there is not a Title 
nd if the aud, Evidence, that can be in any Degree relied upon, that Earl William and the Lady Margaret Bruce his Wife, 


and if ſhe could, 


— ns any Iſſne of their Marriage, or of their two Bodies begotten, except John, Maſter of Sutherland, wnicus fi 

— comitis ejuſdem ne pos regis, who predeceaſed his Father, and was an Infant when he died, as already mentio 
This being ſo, none ot the Claimants can connect with, or derive any Title of Heirſhip from, or claim under, 
Charter ot 1347; and the Claimant Elizabeth, not being Heir of the two Bodics of Earl William and I. 
Margaret Bruce, has nothing to do with that Charter in the way of Heirſbip. This at the ſame Time deſtr 
her pretended Ground of a territorial Dignity, for which there is no Pretence of Foundation, except what ce 
be drawn from the Charter of 1347; and being cut off from that Charter, becauſe ſhe is not Heir of the 
Bodies of the Grantees, ſhe is not entitled to be ſuppoſed territorial Dignity, conferred thereby only upon 
Heirs of the Grantees two Bodies begotten, At the ſame Time, with or without a Conneftion of Hei 
with this Charter, the Doctrine of the Dignity in Queſtion being a territorial Dignity, is in itlelf full of | 
ſurdity. If the Claimant Eliabetb maintains a Connection with the Charter of 1347, as Heir I'emale on] 
Earl William, the Claimant Mr. Suther/and proving that Kenneth Sutherland, his Progenitor, was the Son 
Earl William, and the Brother of Earl Robert, may and does juſtly and fairly maintain, that he has a m 
better and ſtronger Connection with the Charter of 1347, as being the true Heir Male of Earl William; t 
under the Words of the Charter beredes inter ipſos muſt be underitood Heirs Male, and that he ought to 


preferred to the Heir Female. 


Whether the It is eaſy to ſee through the Fallacy of their ſtating an Earl John Son of Earl William, King David Bru 
raving of Ezrl Brother-in- law, which muſt have been done and contrived with the very View of giving the Gorden Famil 
En William, plauſible Foundation for connecting with the Charter of 1347, upon the pretended Ground, that this ſupp 
che Hing's Bro- John Earl of Sutherland being Son of the Lady Margaret Bruce, by Earl William, they, the Gordons, as Hi 

General could claim, through ſuch ſuppoſed Earl under the Charter; whereas without ſtating fuch an Earl t 


originally a 


dien Cen- could not at all connect with the Charter. 
cs of- If the adverſe Claimants cannot avail themſelves of the Charter of 1347, much leſs can they of the Reſig 
cannot avail tion and Charter of 1455, which contains no Surrender or Grant ef the Dignity, but only of the Lands, E, 
them{-lvesof the dom, and Eſtate; the Earldom being thereby deſcribed, as Hing within the Shire of Inverneſs ; and the ſym 
Charter of 1455, lical Surrender being per ſuſtem et bacculum : Symbols which apply and belong only to the Surrender of Lai 
| The Charter containing a Reſervation of One Third of the Farldom to Margaret, Wife of Earl Jobn 
Grantor, can have nothing to do with the Title of Dignity z and could not have contained ſuch a Reſervati 
had tbe Dignity been reſigned, or been intended to be reſigned. The Inſtrument made out upon the Reſignat 
bears, that immediately after accepting the Reſignation, the King gave back be Earldom by Delivery of Ea 
and Stone to the Attorney of Fobn the Reſigner z and Earth Stone are only the proper Symbols upon 
Delivery of Seiſin or Infeoffment in Lands, but not in Dignities; and all the Clauſes of the Reſignation 
Charter are ſuch as can only be adapted and applied to Lands, but by no means to Dignities. The View! 
Inteadment by paſſing the above Reſignation, were plainly no more, than to exclude Marjory Counteſs of Cat 
neſs, the Daughter of Alexander Maſter of Sutherland, who died vita patris, and her Iſſue, from taking 
Elrate after Earl Jobn the Reſigner's Death; and accordingly Reſſeus, in one of the Paſſages above cited, 
expreſsly, that this was the View, It could not be in the View of Parties to reſign ſbe Honour; becauſe the 
ſignation was in Favour of the Reſigner's then eldeſt Son, who was at azy Rate to be intitled to take it by Ri 
of Blood; his elder Brother Alexander being dead without Iſſue Male. And the Reſignation, ſuppoſing it 
include the Dignity, muſt be very abſurd indeed; ſince it reſerves to the Earl, the Grantor, his Liferent or H 
for Life, of the whole Earldom ; whereby an Eſtate in Fee and an Eſtate for Life in an Honour would 
exiſting at the ſame Time ; an Abſurdity ſo great, that no Inſtance has ever been known of it. 


If the Charter of 1455 could be ſuppoſed to carry the Dignity with the Eſtate, ſtill the Words &ered; 
ſuis, therein contained, import Heirs Male, which will be a Ground ſufficient for preferring Mr. Suthert: 
Inſtead of making for the adverſe Claimants, the Reſignation of 1455 really makes ſtrongly againſt the 
by ſhewing the Senſe of the Family at that Time; that they could not endure a Female Succeſſion 3 that i 
prevented it by this Reſignation; that this Reſignation, which was only of the Eſtate, ſecured it to the t 
next Heir Male, the Perſon who muſt, aliequi and at any rate, be imitled to the Dignity; and by Conſequent 
that the Dignity was, and is a maſculine Fief, now belonging to the Claimant Mr. Sutherland, the Heir M 
of the Perſon farſt ennobled, though it has remained in Suſpence ſince the Death of Earl Jobn the Idect withe 
Iſſue Male, in 1514. Earl Jabn would not have taken away the Eſtate from his Heir General, to give it 
the Heir Male, had it not been fully underſtood, that the Heir Male was aliogui ſucceſſurus to the Dignity. 


Iban the It is remarkable, that the Claimants Elizabeth, and Sir Robert Gordon, diſagree in almoſt every Ground 
| of Elizabeth ve- Argument. She maintains, That ſhe is a territorial Counteſs of Sutberland in her own Right, and that EA 
— betb, the Wife of Adam Gordon, was alſo à territorial Counteſs in her own Right, although ſhe was called o 

| ws, Ac. will Elizabeth, in her Service as Heir to her Brother: That Adam Gordon was a good Earl, curalitate Scotiæ, on 
| 1 the Right of his Wife, though in his Wife's Service as Heir, he was only call-d Adam Gerdon. On the other Ha 
— Adam Sir Robert maintains, That there is no Foundation for ſuch territorial Counteſſes, or for ſuch a Courteſy, in 
— Earl; Law of Scatlaud; and he quotes Iuſtances (a little too late in Point of Time) of many Gentlemen who mar 

ae whether Peeteſſes, without taking or aſſumipg their Titles of Dignity, or any Title of Dignity, till ſome of theſe G 
emed From the BIEMED were themſelves actually created Peers in their own Right, The Deſcription of only Adam Gorden in 
| gs - Wite's Service as Heir, or in any other Inſtrument, is of no Conſequence. And the Court of Seſſion havi 
ben in 3707, in the Precedency Proceedings, given Judgment, that Elizabeth the Wife was no Counteſs, or, which is 
| ſame Thing, chat the Dignity of Sutherland was not conveyed to ber, Adam Gordon her Hufband (believe it & 
will) was the true Earl by new Creation, who dignified his Wife afterwar.'s with the Title of Counteſs; and 


Nobert ſays, that the preſent Judgment may concur with that of the Court of Seſſion as to the D-ſcent 
ſhould be the Non-dcicent) of the Honour upon Elizab:1h, 


1 


It greatly concerns the Caimant, Mr. Sutherland, to maintain, that the Honour did not deſcend to Ziizabert, 
was juſtly found by the Judgment of the Court of Seſſion in 1707. But he denies that a new Creation is; or 
an be the Conſequence of, or preſumed from that Judgment which leaves the Matter of the Deſcent of the Dig- 
nity perfectly in Suſpence, from the Inſtant of Earl John the [deot”s Death: And if in thoſe Precedency Pro- 
ceedings, the true Heir Male of the Dignity had been made a Party, and the Queftion of the pretended new 
Creation, then urged only by the Earls of Crawfurd and Errol, had been examined to the Bottom, and had it 
alio been made a Queſtion, whether the then Plaintiff, aſſuming the Title, and claiming the Right of Prece- 
cedency, belonging to the ancient Dignity of Sutherland, and Point Blank diſavowing any new Creation, had a 
Right, and was fairly intitled to that ancient Dignity, there can be little or no Doubt that the Determination of 
the Court would have been in the negative upon both theſe Queſtions ; but as the latter Queſtion was not, nor could 
de agitated, becauſe the proper Party was wanting, and my Lords Crawfurd and Erroll had an Intereſt only in the 
Matter of Precedency, ſo the Determination of the Court ſaid not a Word of the new Creation, but was confined 
entirely to the Point of Time when the direct Male Line ceaſed by the Death of Earl Jobn the Ideot, without 
my Enquiry whatſoever into the Plaintiff's Right, or what became of the Dignity, further than that it was 
not conveyed to Elizabeth, nor carried by her Service, as Heir to her Brother. Sir Robert thinks, he can, upon 
the Foundation of his Judgment, raiſe the Preſumption in favour of this new Creation; but Mr. Sutherland 
ſubmits, that it affords a Preſumption, that the Court then thought, or ſuſpected, though they did not, and in 
Form could not ſay ſo, that the then Plaintiff had no Right in him either to the Title of Dignity of Earl of 
Surberland, or to any other Title of Dignity 3 and whatever Preſumption the Judgment may afford, as Mr. 
Sutherland, in the former Part of this Caſe, has ſhewn to Conviction that there was no new Creation, the Inter- 
locutor of the Court of Seſſion can leaſt of all Things avail Sir Robert upon that Point. 


As to the very general Propoſitions aſſumed and laid down for the Claimant Elizabeth; That Female Succeſſion, 
in Land Eſtates, has been eſtabliſhed in the Law of Scotland ; That by the Terms heredes de corpore, or bæredes 
ſui, were underſtood Heirs General, and not Heirs Male; and that ancient territorial Scotch Peerages were de- 
ſcendable, and did, de facto, deſcend to Females: Mr. Sutherland anſwers, That ſuch looſe Propoſitions are nothing 
to the Purpoſe. Females are, by the Law of Scolland, allowed to ſucceed as Heirs in Lands, ſub viis et modis ; 
for Example, Females take as Heirs Portioners, Sc. but ſtill it is a general Rule in the Law of Scotland, that 
in Succeſſion Males exclude Females in equal Degree. He may ſafely admit, that the Words hereges de corpore, 
1 heredes ſui, have been underſtood Heirs General, and not Heirs Male, and Heirs Male, and not Heirs 
General, that is, have been underſtood every way, ſecundum ſubjefam materiam. He has no Occaſion to deny 
that ſome ancient Scotch Peerages (territorial is hard to ſay, becauſe it is not yet known that there is any territo- 
rial Peerage in Scotland) did, de fatto, deſcend to Females; he means, that they were viis et modis, made to go 
to and be enjoyed by Females. But all this ſignifies nothing; ſtill the particular Point, whether the Heir Male 
is preferable to the Heir Female in the Deſcent of the Peerage in Queſtion, remains unaffected by the above- 
mentioned Propolitions, and to be determined upon the lame Principles of Law and Juſtice, that have governed 
other late Determinations in the Queſtions of Peerage, ſimilar, in general, to the preſent ; and not upon Prin- 
* and Propoſitions drawn from dark Inſtances, that paſſed in obſcure and ancient Times, when the Rules 
FL 


aw were very ill ſettled, and powerful Individuals made Rules and Laws for themſelves, upon the Prin- 
ple /ic volo fic jubeo. 


This may alſo ſerve for a general Anſwer to the great Variety of Inſtances, Caſes, Proofs, and Authorities, 
quoted and referred to on Behalf of the Claimant Elizabeth, which it is unneceſſary to make particular Anſwers 
po. Mr. Sutherland will only obſerve, that moſt of them anſwer and diſtinguiſh themſelves, and the reſt of 
hem are not applicable, or do not conclude or fix any Thing in regard to the preſent Queſtion ; but all of them 
en together, only ſhew, that, in the old Law and Practice of Scotland, a great deal of Confuſion and Wron 


ok Place in regard to Pcerages and Titles of Dignity, but which are now, and 'tis to be hoped, will be no 
re. 


The Appearance in the preſent Competition, made ſo lately on Behalf of the Petitioner Lady Elizabeth 
emyſs, Wife of the Honourable James Wemyſs, and their Infant Children, founded upon a contingent Intereſt, 
ven by Settlement in the Succeſſion to the Eſtate of Sutherland, looks as if it was intended for Matter of Form 
id Show only, by bringing more Names and Perſons into the Field, and creating more Expence ; for as to 
bO ance, her Claim and Caſe can never be better, but muſt be the ſame with the Infant Elizabetb's Caſe, ex- 
pc, that ſo long as the Infant Elizabeth lives, there can be no Room for her Aunt Lady Elizabeth Wemyſs, or 
r Huſband, or their Iſſue, to claim or aſſume the Title of Dignity: As to the Eſtate, the Claimant Mr. Su- 
berland has had no Acceſs to enquire into Settlements; he has been informed, it belongs to the Infant Elizabeth, 
under her Father's Marriage Settlement of 1761 (and will belong to her equally, though the Title of Dignity 
is found to belong to another) but ſtill he maintains his Right to the Title of Dignity, and humbly ſays, That 
neither the Infant Elizabeth, nor Sir Robert Gordon, nor the ſaid Lady Elizabeth Wemyſs, nor her Children, 
or any of them, are intitled thereto, but only he this Claimant. | 


Whether there The Noble Earls, my Lord Crawfurd and my Lord Errol, appearing for their Intereſt in the Matter of the 
ear beany Queſ- Precedency Only, cannot aſſet the Queſtion as to the Deſcent of the Title of Dignity. If it is conſidered to 


tion between my 


Lords Crawfurg) belong to this Claimant Mr. Sutherland, there can be no Queſtion between their Lordſhips and him, the Court 


and Errol and 


of Seſſion having found the Deſcent of the Dignity inſtructed from William Earl of Sutherland, Brother-in-law 


Mr. Sutherland, to King David Bruce, the Claimant's Precedency will take place at leaſt from the Time of that Earl, which 
to Pie. jg long before the Creation of the Dignity of either of the two Earls. 


* 

Wherefore, there being no Preſcription, Limitation, or other Law, to ** cut off, or invalidate 
the Claimant's Right of Blood ;—no Foundation for a new Creation, nor any good Ground for 
preſuming or letting in a new Creation; — no Foundation for holding the Dignity a feminine Fief, 
or a territorial Dignity ſettled upon Heirs General; nor any Pretence for maintaining, that the 
Dignity was, under the Charter of 1 347, or the Reſignation and Charter of 1455, conveyed, or Cid 
deſcend to any Female or Heir General ;—but, on the contrary, there being ſatisfying and con- 
vincing Evidence of the Dignity being @ maſculine Fief, which was not conveyed nor deſcended 
from Earl Jobn the Ideot to his Siſter Elizabeth in 1514, and, at the Inſtant of his Death, came 
in Suſpence, and has ſo remained ever fince ;—this Claimant Mr. Sutherland, being ready and in 
Condition to make out and prove his Pedigree, (if diſputed) humbly hopes the Dignity of Earl of 
Sutherland will be adjudged to belong to him. 


| | W. BLACKSTONE. 
] JOHN SWINTON junior. 
DAV. RAE. 
H. DALRY MPLE. 

ILAY CAMPBELL. 
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George Sutherland of F orls, Ei; 
(Claiming the Title and Diznity of) 
| | 
EARL of SUTHERLAND. 
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To be heard, with his original Caſe, at 37 Bar of che Houſe of 
Lords, before the Committee of Privilgges, on the 
Day of March 1770, 
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